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requires it, and it is to be presumed that the law has been obeyed.
In respect to a foreign judgment, nothing can safely be taken
for granted, and the Practice Book has therefore provided a dif-

ferent form of complaint.
"The Practice Act was designed to simplify our legal pre-cedur- e,

and to abbreviate pleadings by the omission of all un-

necessary allegations. The demurrer to the complaint, on the
ground that it did not allege that the High Court of Justice,
Queen's Bench Division, Birmingham District Registry, had
jurisdiction of the action, or of the parties, or of the subject-matte- r,

nor that the defendant had notice of its pendency, or was
summoned to appear, was therefore properly overruled. These
facts were the indispensable conditions of a due adjudication by
the foreign court; and whatever is necessarily implied is suf-

ficiently pleaded. Nor was it cause of demurrer that the com-

plaint did not state that any hearing or trial was had. The
avei-men- t as to a due adjudication implied that there was a fair
opportunity for hearing; and that the defendant could not com-

plain that he did not avail himself of it."
See also Wakelee v. Doris, 50 Fed. 522, 523, (1892) where,

expressly referring to Galpin v. Page (1873) and Wilbur v.
Abbott (1SS0), and following Brownell v. Greenwich, it was
said: "But in the eleventh and twenty-thir- d paragraphs the
plaintiff alleges that said judgment was duly given, made and
entered by said District court, which, inasmuch as the defendant
was shown to be a non-reside- was a proper and apparently
necessary averment. The averment that the judg-
ment was duly entered was a sufficient statement of the facts,
under the New York practice, to impliedly allege jurisdiction.

Xne denial by the defendant of this allegation raises
an issue of fact in regard to the existence of jurisdictional facts."

The plaintiff in the case at bar alleges with far more direct-
ness the matters which the court in the New York and Con-
necticut cases held to have been averred by necessary implica-
tion in the expression "duly adjudged."

One other argument advanced against the second count, is that
the cause of action in the New Zealand court was joint and not
joint and several, that only a joint judgment against all the
defendants before that tribunal could have been correctly ren-
dered, and that the judgment, inasmuch as it was not against
all of the defendants jointly, is void upon its face. Thus, if
erroneous at all, was a mere irregularity and not matter affecting
the jurisdiction of the court, and therefore not now open to
review.

2. It does not appear from the face of the declaration that
the judgment of the New Zealand court was based upon the
same original cause of action which is stated in the first count
herein. Assuming that that judgment arose out of an entirely
distinct transaction between the parties and that therefore the
present declaration sets out beyond any question two causes of
action, the second ground of demurrer cannot be sustained. Sec-
tion 1259 of the Civil Laws of 1897 provides: "The plaintiff in
a civil suit may unite several causes of action in the same com-
plaint, when they all arise out of: 1. contracts, express or im-
plied; or" (six other classes of actions are here
named). "But the causes of action so united shall all belong to
one only of these classes, and shall affect all the parties to the
action, and shall be separately stated." In our opinion an action
on a judgment is, within the meaning of this statute, an action
ex contractu, i. e., on the promise or contract implied by law to
pay the amount of the judgment. 1 Encycl. PI. & Prac. 193;
1 Chitty Cont. 23; 1 Parsons Cont. 7; 2 Bl. Com. 465; Freeman
on Judgments (3rd Edition), 217; 2 Black on Judgments,

848; Johnson v. Butler, 2 la. 535; Moors, v. NoweU, 94 N.
C. 270, 271; Stuart v, Lander, 16 Cal. 373, 375; Child v.
The Harris Mfg. Co., 68 Wis. 232, 233. The first count is on
an express contract, hence there is no misjoinder.

Defendants contend, however, that it sufficiently appears by
inference from the averments of the declaration, and the plaintiff
during the argument in this Court stated the fact to be, that
the New Zealand judgment wa3 rendered on the same cause of
action now declared on in the first count. Even upon these
facts the two counts; have not been improperly joined. The
plaintiff has simply stated his case in two different forms, and
for the same reasons, no doubt, which ordinarily lead plaintiffs
to allege two or more different counts describing the cause of
action, e. g., because of uncertainty as to whether or not one' or
the other of th3 counts is capable of proof. He can, of course,
and expects to recover on one only. The tendency of courts at
present is to regard the judgments of foreign courts of record
as being just as conclusive between the parties as those of domes-
tic courts of record, and there seems to be, in this view, no good
reason for holding that the original cause is not merged in a
foreign judgment while holding that there is such merger in the
case of a domestic judgment. In neither instance, it scarcely
need be noted, would there be any merger if the judgment was
for any reason void, as, for example, for lack of jurisdiction in
the court rendering the same, for such an alleged judgment
would in fact not be a judgment at all. "While, therefore, it may
appear to be inconsistent for the plaintiff to aver both the agree-
ment and the judgment, that consideration alone will not prevent
the joinder of the counts. At common law inconsistent counts
could be joined, and it is only by statute in some states that the
procedure is prohibited. It is not uncommon to find in the same
declaration two or more counts which arqstrictly speaking, in-

consistent and which cannot all be true at the same time; but the
practice is well established and is, moreover, founded on good
reasons. In the case at bar, if plaintiff fails to prove the jurisdic-
tion of the New Zealand court, the position will be that the
original cause of action will stand intact for lack of a valid judg-

ment to absorb it; on the other hand, if he does prove the
former judgment to be valid and binding against these defend-

ants, he will recover on that and the original cause will be
deemed merged. The apparent inconsistency will have disap-

peared.
It would serve no good purpose to compel the plaintiff to

bring an action first on the judgment and then, if that fails of
proof, to bring a new action on the agreement. It is no hardship
to the defendants to have both phases of the controversy disposed
of in one action and it will further the ends of justice to permit
this course to be followed.

See 5 Encycl. PI. & Pr. 319, 321; Barton v. Gray, 48 Mich.

166, 167; Wateh v. Kattenburgh, 8 Minn. 101, 102; Snyder v.

Snyder, 25 Ind. 401, 402.
i. Non-joind- er of parties defendant. Four or five persons

other than those named as defendants in this action, were mem-

bers of "the Company" and parties of the first part to the agree-

ment sued on in the first count. The judgment declared on in
the second count was rendered against three persons other than
the present defendants. Is there a defect of parties defendantl

The agreement sued on (quoting from it) "witnesseth: for and
in consideration of the covenants, agreements and payments here-

inafter named the parties of the first part for themselves individ-

ually and the said Company collectively do hereby constitute and
accept the said parties of the second part as partners as herein-

after stated;" and then goes on! to specify the details of the con-

tract. As we construe this clause, it is in effect as though the
language used had been, that for the consideration stated "the
parties of the first part do hereby, jointly and severally, make,
with the parties of the second part, the following agreement of

partnership." The contract made in the opening clause by the

ioregomg decision will, in view ot the provision ol section
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CROSS AND BLACKWELL'S

Pickles and

Chow-Cho- w.

FOR THIS WEEK ONLY,

Laundry Kawaiahao Street, nearin;
Up-To- Office 116 Hotel Stre.t; old

Blite Building.
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25cCONSOLIDATED

SODA WATER WORKS CO
Regular Price, Me.
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Hats and Caps
5TRAW, FELT AND PANAMAS.

fchirt Waists
TAR, MOTHER'S FRIEND AND

BANNER BRAND.
Depot for the Boss-of-the-Ro- ad 'ver-B- b.
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WING LUNG CO.
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Hoffman & Markham.

RUBBER GOODS

GOODYEAR RUBBER CO.

R H. PEASE, President.
SAN FRANCISCO. CAI. U. . A.
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